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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
PLAINTIFF/APPELLEE,
v.
THOMAS WESTLAND CALLAHAN,

Case No. 20050753-CA

DEFENDANT/APPELLEE.
:

Not Incarcerated

ARGUMENT
I.
THE PROSECUTION'S BRIEF
MISSTATES IMPORTANT FACTS
AND INCLUDES OTHERS WHICH ARE NOT IN THE RECORD.
In its statement of facts, the State asserts, "For safety reasons, Officer Peterson
asked the defendant to put the tool on the table while they talked. The defendant refused
and Officer Peterson removed the tool and placed it on the other end of the table. R.
124:52, 62." State's Brief at 7.
By reviewing the pages of the record cited, this Court can readily confirm that
there is no evidence to support the assertion, and that the evidence truly establishes that
the officers approached Callahan and forcibly took his Leatherman from him without any
preceding discussion (R. 124 at 52, 62).
The State asserts that there was an incident wherein Callahan threw a lunch tray
after he was not served quickly enough at the center, which preceded the relevant events

of August 26, 2002. State's brief at 7, citing R. 124:23-24, 39-40.
By reviewing the cited pages of the record, this Court can readily confirm that the
State's only witness to testify about this incident did not personally witness what occurred
and was thus not permitted to detail the facts (R. 124 at 23-24, 39-40).
This Court should not rely on, and should consider striking these portions of the
State's brief, and additional misstatements of the record evidence, discussed infra,
because they are not accurate or supported by the record. See, e.g., Utah R. App. P.
24(e)(j) (requiring accuracy and citation to the record; authorizing the court to strike
briefs which do not comply with the rules).
II.
PROSECUTORIAL MISCONDUCT
REQUIRES A NEW TRIAL.
The State contends that there was evidence to support the prosecutor's arguments
that Callahan pointed the Leatherman at the officers and threatened Wihongi with it (R.
124 at 96), and that an officer approached Callahan and asked to speak to him, and
Callahan spit at him, kicked him and waived a can opener in his face (R. 124 at 108).
State's brief at 12-13.
The State's brief, again, is lacking in factual accuracy.
The State's brief indicates that "Officer Peterson testified that the officers
identified themselves and attempted to investigate the trespass complaint. R. 124:52-53."
State's brief at 12. By reviewing the record, this Court can confirm that Officer Peterson
2

actually testified that he did not know if they identified themselves (R. 124 at 52-53), and
that he explained to Callahan that they were trying to investigate a complaint only after
they walked up to Callahan and took his Leatherman without explanation or provocation
when he was peacefully sitting there trying to open his canned food (R. 124 at 52-62).
There is no evidence that Callahan spit at or kicked at an officer in response to an
officer's request to speak to him. Rather, the spitting and kicking occurred when the
police were trying to shackle his legs, after the police responded to Callahan's retaking
his Leatherman by attacking him with batons, taking him to the ground and cuffing him,
and then fell to the ground with Callahan, resulting in Callahan's broken glasses and cut
nose(R. 124 at 56-67).
The State asserts that Peterson testified that Callahan "forcefully knocked him to
the ground. R. 124:64."
By reviewing that page of the record, the Court can confirm that Peterson actually
testified that Callahan forcefully turned his body toward Peterson, enough to knock him
off balance, while Callahan's hands were cuffed behind his back and he was being
escorted by the two officers.
There is no evidence that Callahan ever waived or pointed the Leatherman at either
officer during the entire incident. While Peterson testified that Callahan threatened
Wihongi with the Leatherman, Peterson then explained that he was relaying that Wihongi
told him - that Callahan had grabbed his Leatherman and refused to put it down, telling
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Wihongi that Wihongi would have to shoot him to get him to drop it (R. 124 at 71).
Peterson's report said that Callahan grabbed the Leatherman, and does not detail any
conversation or any threat towards Wihongi by Callahan with the Leatherman (R. 124 at
70).
The prosecutor's arguments to the jury drew their attention to facts not in evidence
and constitute prosecutorial misconduct. See, e.g.. State v. Saunders, 1999 UT 59, 992
P.2d 951; State v. Trov, 688 P.2d 483 (Utah 1984).
The State argues that Judge Reese corrected any error by instructing the jurors that
the what lawyers say is not evidence, and that the jurors should "not necessarily" rely on
what the lawyers say. State's brief at 13. While the trial court's final instruction did
inform the jurors that the statements of counsel are not evidence and should be
disregarded if those statements do not conform to the jurors' recall of the evidence (R.
86), when trial counsel objected to the prosecutor's misstatements, the trial court
instructed the jurors that they could accept or disregard what the prosecutor said (R. 124
at 96-97, 108).
Given the likelihood that the jurors may have been looking to the prosecutor for
guidance in this difficult case, given that his conduct rendered the trial unfair, and given
that the result may well have differed had the prosecutor conducted himself appropriately
or had the trial court corrected the prosecutor's misstatements, a new trial is in order. See
Troy, supra, at 486-87 (noting that in a close case, jurors may be looking to counsel for
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guidance).
III.
THE EVIDENCE WAS INSUFFICIENT TO SUSTAIN
THE TRESPASS CONVICTION.
The State contends that this Court should not address this issue because it was not
properly preserved. State's brief at 15.
Callahan conceded the lack of preservation in his opening brief, and argued that
the Court should address this issue under the plain error, ineffective assistance of counsel,
and exceptional circumstances doctrines. Callahan's opening brief at 2, 11-13.
The State contends that the plain error argument was inadequately briefed, but
does not address the ineffective assistance or exceptional circumstances arguments.
State's brief at 9 n.l. Because all of these issues turn on the adequacy of the evidence,
that topic is addressed infra.
The State contends that this Court should not address the sufficiency because
Callahan failed to marshall the evidence. State's brief at 15-17.
Callahan expressly recognized his duty to marshall the evidence in making this
claim in his opening brief, but indicated correctly that there was no evidence to marshall
in support of the theory of trespass charged - that Callahan entered or remained
unlawfully on the property and was reckless regarding whether his presence would cause
fear to the safety of another (R. 124 at 90; R. 1-3). Callahan's opening brief at 10-11.
The State acknowledges that in order to defeat Callahan's claim that there is no
5

evidence to marshall, the State need only present one scintilla of evidence to sustain the
jury's verdict, State's brief at 16, quoting Wilson v. Fradan. 2002 UT 94,121, 54 P.3d
1177.
However, the State's factual argument, that Callahan had been banned from the
premises prior to August 26, 2002, is not supported by citations to the record, State's brief
at 18-19, and is not supported by the record.
The director of the Liberty Senior Center, Nancy Freeman, was the only witness
regarding Callahan's entitlement to be present at the center. She testified that there were
minor incidents, and then June 27, he approached some of the staff members and asked
them what they were staring at (R. 124 at 21). They said they were trying to eat their
lunch, and he asked if they wanted to kick his ass, and took off his coat and glasses in a
challenging manner (R. 124 at 22). She guided him to the patio, where he continued
yelling and threw something, and she warned him that if he misbehaved again, she would
call the police (R. 124 at 22).
She testified that there was an episode in August that she did not witness, but she
heard yelling (R. 124 at 23). There was a tray incident and he had been sleeping there
when the center was closed, and she warned him repeatedly and then told him in person
and in writing on around August 28th that he was not welcome on the premises and gave
him a copy of the grievance process (R. 124 at 24-25, 29). This written warning came
two days after the date in question (R. 124 at 37). She did not tell him he was unwelcome
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until the 28th (R. 124 at 42). She was unsure of the dates of their interactions (R. 124 at
45). She could not say if she talked to him before the 28th (R. 124 at 46).
Thus, the evidence presented by the State, which had the burden of proving this
charge beyond a reasonable doubt, does not support the State's argument that Callahan
had notice that he was not permitted on the premises at the time of the encounter with the
officers, and did not sustain the trespassing charge.
Again, given the lack of factual integrity and record citations in the State's brief,
this Court should not rely on it, but should consider striking it. See Utah R. App. P. 24(e)
and (j), supra.
CONCLUSION
This Court should reverse Mr. Callahan's convictions and remand this matter to
the trial court for a new trial on the two remaining charges of assault on a police officer.
Respectfully submitted this Februa:

r. Callahan
CERTIFICATE OF MAILING
I hereby certify that on February 8, 2006,1 mailed, first class postage pre-paid, two
true and correct copies of the foregoing to: Deputy District Attorney John D. Shuman,
185 South State, Suite 400, Salt Lake City,

